STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
MARI LYN NELSON
Petiti oner,
Case No. 99-0706

VS.

DEPARTMENT OF MANAGEMENT SERVI CES,
Dl VI SI ON OF RETI REMENT,

Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on February 29, 2000, in Fernandi na Beach, Florida, before the
Di vision of Adm nistrative Hearings, by its designated
Adm ni strative Law Judge, Stephen F. Dean.

APPEARANCES

For Petitioner: Gary Baker, Esquire
Post O fice Box 1177
Cal | ahan, Florida 32011

For Respondent: Emly Moore, Esquire
Di vision of Retirenent
2639 North Monroe Street
Building D, Suite 230
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUE

Whet her Petitioner, Marilyn Nel son, the surviving spouse of
Melton Nelson, is entitled to in-the-line-of-duty death

benefits.



PRELI M NARY STATEMENT

This case arose fromthe D vision of Retirenent's
(Respondent) denial of Petitioner's Marilyn Nel son's request for
in-the-line-of-duty (1LOD) death benefits on the account of the
| ater Melton Nel son, a nenber of the Florida Retirenent System
(FRS)

By final agency action letter, dated Septenber 22, 1998,
Respondent deni ed the request of Marilyn Nelson for |ILOD death
benefits. Petitioner tinmely filed a request for hearing and the
case was referred to the Division of Admnistrative Hearings for
t he purpose of disposing of the Petition by Recomended O der.

Petitioner, represented by counsel, appeared and testified
on her own behal f, but presented no other w tnesses. Petitioner
i ntroduced Exhibit Nos. 1-4 which were received into evidence.

Respondent presented the testinony of its representative,
Stanl ey Col vin, Adm nistrator, Survivor Benefits Section, Bureau
of Benefit Paynents, and of the follow ng staff of the Nassau
County Public Wrks Departnment: Jack D.' Amato, Director of
Public Works (supervisor of Melton Nel son); George Hartman,

Assi stant Road and Bridge Superintendent (co-worker and
successor of Melton Nelson); WIIliam Johnson, (co-worker of

Mel ton Nel son); and Lew Eason, Supervisor of the Hunman Rel ati ons
Departnent. Respondent's Exhibits 1 through 12 were al so

received into evidence.



Respondent also filed a Motion for Oficial Recognition of
relevant statutes and rules; the notion was granted. A
transcri pt was not ordered.

At the close of the hearing, Respondent noted the absence
of mnedi cal evidence establishing ILOD death and noved for a
recomended order denying the Petition. Petitioner noved to
keep the record open to present nedical evidence in the form of
deposition testinony.

Petitioner's notion was granted, and Petitioner was all owed
14 days (until March 14, 2000) to schedul e the deposition of a
i censes nedical doctor. Petitioner failed to schedule a
deposition, but filed the March 20, 2000, Sworn Statenent of
Art hur Forbes, a Physician's Assistant on or about My 22, 2000.
Respondent noved to strike the sworn statenent and cl ose the
record. Respondent's notion to strike was granted by O der of
this tribunal issued June 20, 2000. This Order also provided
that, "[I]n the absence of the setting of the Forbes
deposition, in 10 days (June 30, 2000) the record in this case
will be closed, and the parties will have until July 24, 2000,
to file their proposed findings."

On July 7, 2000, Respondent received a Notice of Taking
Deposition of Arthur Forbes, mailed on July 5, 2000, setting the
deposition at noon on Monday, July 17, 2000. On the norning of

t he schedul ed deposition, the court reporter's office called to



advi se the undersigned that M. Baker's office had cancelled the
deposition because the witness was not served by the Sheriff's
departnent. The deposition was not reschedul ed, and has not
been taken.

Respondent filed Proposed Findings of Fact which were read
and considered. Petitioner did not file proposed findings.

FI NDI NGS OF FACT

1. Petitioner, Marilyn Nelson, is the surviving spouse of
Mel ton Nel son, who died on May 7, 1998. Petitioner and Melton
Nel son had been married since June 15, 1997.

2. At the tinme of his death, M. Nelson was enpl oyed by
Nassau County as the Assistant Road and Bridge Superintendent.
He had been so enpl oyed for about 3 years.

3. Donald B. Twiggs, MD., was M. Nelson's treating
physician. Dr. Tw ggs, conpleted M. Nelson's Death
Certificate, which states that M. Nel son died from
cardi opul ronary arrest and coronary artery di sease. There was
no autopsy to determ ne the cause of death.

4. During the course of his enploynent, M. Nel son was
absent due to colds and other mnor illnesses. H's absences
wer e not excessive and he had not conplained either to his
supervi sor or to the personnel office of stress on the job.

Further, M. Nelson did not advise his enployer that his job was



affecting his health or request accommbdati ons based upon his
physi cal condition.

5. Marilyn Nel son was not aware that M. Nel son had heart
pr obl ens.

6. M. Nelson was being treated by Dr. Twi ggs for adult
onset di abetes, hypertension, and anxiety.

7. As Assistant Road and Bridge Superintendent, M.

Nel son's job was demandi ng and he often was on call due to road
and bridge repairs. He supervised and assigned crews, but was
not required customarily to do physically demandi ng worKk.

8. M. Nelson was a "l ai d-back" supervisor who did not
confront or correct his staff. He had the backing of managenent
to discipline his subordinates. The enployer was satisfied with
M. Nel son's work performance. There were no confrontations or
argunments between M. Nelson and his supervisor, and he was
never "dressed-down" or threatened with |l oss of his job.

9. M. Nelson reported to work about 7:00 a.m on My 7,
1998. After a brief conversation wth fell ow workers and sone
of his subordinates, he wal ked back to his truck and col | apsed.
W1 liam Johnson, one of his subordi nates, observed that M.

Nel son "did not | ook good" and was "kinda red in the face."
However, there had been no altercation, argunent or

confrontation, and M. Nelson did not appear upset.



10. The Respondent denied Marilyn Nel son's application for
in-line-of-duty (1LOD) death benefits, advising that, although
M. Nel son suffered a heart attack while on the job, which
resulted in his death, the heart attack was not caused by any
j ob-rel ated accident or injury.

11. Marilyn Nelson's claimfor death benefits was al so
deni ed by Wbrkers' Conpensation, which found that the injury was
personal in nature and not job rel ated.

12. Marilyn Nel son presented no expert nedical testinony
to support her claimthat M. Nelson's death arose out of the
performance of his job duties.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over this subject matter and the parties to this
action pursuant to Section 120.57(1), Florida Statutes.

14. Marilyn Nelson is the surviving spouse of Melton
Nel son, who was a nenber of the FRS at the tinme of his death.

15. The Petitioner has the burden of proof in these

proceedi ngs. Young v. State, Departnent of Community Affairs,

625 So. 2d 831 (Fla. 1993). Petitioner nust denonstrate by a
pr eponder ance of conpetent evidence that she is entitled to the

benefit she seeks. Agrico Chemcal Co v. State Departnent of

Envi ronnmental Regul ation, 365 So. 2d 759 (Fla. 1st DCA 1978).




16. Section 120.021(14), Florida Statutes, provides:

(14) "Death-in-line-of-duty” nmeans death
arising out of and in the actual performance
of duty required by a nenber's enpl oynent
during his or her regularly schedul ed
wor ki ng hours or irregular working hours as
requi red by the enployer. The adm nistrator
may require such proof as he or she deens
necessary as to the time, date, and cause of
deat h, including evidence fromany avail abl e
W t nesses. Workers' conpensation records
under the provisions of Chapter 440 may al so
be used.

17. Petitioner has the burden of proving her entitlenent
to I LOD death benefits. |In such a case, conpetent nedical
evidence is probative of causation and required by rule. The
Division of Retirenent is guided by the rules of the State
Retirenment Comm ssion as to what constitutes conpetent nedical
evidence. Rule 60R-1.00481, Florida Adm nistrative Code,
provi des:

(1) Conpetent nedical evidence of total and
permanent disability is required for a
determ nation of disability retirenent
eligibility.

(2) Conpetent nedical evidence of total and
permanent disability requires testinony of a
i censed physician, either at the hearing,

or in a deposition, in which the nenber and
the Division of Retirenent had an
opportunity to participate.

(3) In cases of eligibility for in the line
of duty disability benefits, conpetent

medi cal evidence shall be required show ng
that an injury or illness, arising out of
and in the actual performance required by
the nmenber's enpl oynent, was the substanti al
produci ng cause or aggravating cause of the
menber's total and permanent disability.



(4) Medical records may be admtted as
hearsay, but shall be insufficient for a
finding of disability retirenent
eligibility.
18. Petitioner nust establish, to a reasonabl e degree of
medi cal probability, a causal relationship between the heart
attack which led to M. Nelson's death, and the actual

performance of his duties. Timerman v. Division of Retirenent,

DOAH Case No. 98-5203.

19. Petitioner did not produce any expert nedical
testinony regardi ng a causal relationship between the heart
attack which led to M. Nelson's death and the performance of
his duties. Petitioner failed to carry her burden of proof.

20. Accordingly, Petitioner has not established that she
is entitled to receive |ILOD death benefits fromthe FRS account
of her | ate husband.

RECOMVENDATI ON

Based upon the Findings of Fact and Concl usi ons of Law,
it is

RECOMVENDED

That a final order be entered by the Departnent of
Managenment Services, Division of Retirement hol ding that
Petitioner's application for ILOD death benefits fromthe

account of her | ate husband, Ml ton Nel son be deni ed.



DONE AND ENTERED t h

Tal | ahassee, Leon County

COPI ES FURNI SHED

Em |y Moore, Esquire

Di vision of Retirenent
Cedar Executive Center,
2639 North Monroe Street
Tal | ahassee, Florida 32

Gary Baker, Esquire
Post O fice Box 1177
Cal | ahan, Florida 32011

Ron Poppell, InterimDir
Di vision of Retirenent
Cedars Executive Center
2639 North Monroe Street
Tal | ahassee, Florida 32

Bruce Hof f mann, Gener al
Depart ment of Managenent
4050 Espl anade Way

Tal | ahassee, Florida 32

is 7th day of August, 2000, in

, Florida.

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 7th day of August, 2000.

Building D

399- 1560

ector
Building C
399- 1560

Counse
Servi ces

399- 0950



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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